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Movant, the United States of America on behalf of its
agency, the Internal Revenue Service (hereinafter referred to as
"IRS") filed this notion to dism ss the Chapter 13 case of debtor,
Ronnie WIIiam Wat hershee, contending that the debtor's Chapter
13 plan had not been filed in good faith. After considering the

record, argunents of counsel, and briefs submtted by the parti es,



the court nmakes the follow ng findings of fact and concl usi ons of

| aw:

FINDINGS OF FACT

1. Debtor filed for protection under Chapter 13 of the
Bankr uptcy Code on February 17, 1989.

2. Debtor admts failing to file tax returns for 1983,
1984, and 1985. In Septenber, 1987, the debtor brought suit in
the United States Tax Court contending that the taxes assessed
agai nst his wages and conpensation for the above years
violated his constitutional rights. The Tax Court dism ssed the
debtor's suit as frivolous and awarded the IRS Five
Thousand and No/ 100 ($5, 000.00) Dol lars as damages for defending

the suit. Wathersbee v. Comm ssioner of Internal Revenue, Case

No. 29665087 (Tax Ct., 1988). The debt or appeal ed the di sm ssal
of the action to the United States Court of Appeals for the

El eventh Circuit. The Court of Appeals dismnmi ssed the appeal as
frivolous and awarded the IRS an additional One Thousand Five
Hundred and No/ 100 ($1,500.00) Dollars in danages for

responding to the appeal. Weat her sbee v. Commi ssi oner of

| nt ernal Revenue, Case No. 88-8772 (11th Cr. filed August 9,
1989).
4. In this proceeding, the IRS has filed an anended

proof of claimdated Cctober 13, 1989 for Seventy-Thousand Six



Hundred Si xty-Two and 03/100 ($70,662.03) Dollars asserting taxes,
penalties and interest due for the years 1983 through 1988. While
the debtor's tax liability for the years 1983 through 1985 was
decided in the Tax Court case, according to the anended proof of
claim liability for the vyears 1986 through 1988 renuains
unl i qui dated. The debtor contends he nmailed tax returns for these
years to the IRS Service Center in Atlanta, Georgia as required by
law. The IRS records, however, show no returns were received by
the RS until Septenber 21, 1989. (Myvant's Exhibit No. 5) Each
return was signed by the debtor and dated in April of the
respective years in which they were due. (Debt or's Exhi bits Nos.
1 through 3). Oher facts of this case support questioning the
debtor's assertion that the returns were tinely filed. As late as
Decenber 18, 1986, the debtor (in his enployee's w thhol ding

al l omance certificate, Form W4 1987) contended he was exenpt
from federal tax withholdings. As |late as February 15, 1989 the
debt or was meki ng the same assertion on w thhol ding all owance
certificate form G4 for the State of Georgia. (Movant ' s Exhi bit
No. 6) The debtor al so was unable to produce copies of these
returns at the First Meeting of Creditors held on April 17, 1989,
only one day after the 1988 filing deadline and 3 days after he

al l eges to have signed and nailed the 1988 return. After the
Court of Appeals decision, an officer of the IRS furnished the

debtor with bl ank copies of tax form 1040 for 1986, 1987, and 1988



in Septenber, 1989. It was after that tinme that the debtor
produced the returns he had allegedly filed with the IRS as they
became due. The evidence is sufficient to conclude that the
debtor did not file tax returns for 1986, 1987, or 1988 until
Sept enber, 1989.

5. Upon recei pt of the debtor's G4 1989 w t hhol di ng

certificate dated February 15, 1989 and a printed formletter

requesting that the debtor's enployer not disclose any records,
forms or paper work about the debtor to any governnent agent or
agency without his permssion or valid court order, debtor's
enpl oyer through its attorneys responded, by letter dated March 2,
1989, advising the debtor of the enployer's obligation under
Ceorgia law to report his claimof exenption fromstate

wi t hhol ding tax. on March 5, 1989 the debtor filed an anmended
formG4 for 1989 claimng 10 exenptions.

6. Debtor admtted to have been affiliated with a "tax
protest” organi zation but contends he did not know of the purpose
of the organi zati on. In spite of his earlier assertions to the
contrary made as late as February 15, 1989, the debtor
now acknow edges that he is a person responsible for paying incone
t axes.

7. The debtor has steadfastly refused to cooperate

with the IRSinits efforts to obtain infornati on about the



debtor's tax obligations. The IRS was forced to obtain that
information fromthird party sources.

8. Debtor's petition indicates the only obligations
owed by the debtor are taxes, his hone nortgage, and one
unsecured creditor, CSRA Federal Credit Union, who is owed Two
Thousand and No/ 100 ($2, 000.00) Dollars. CSRA Federal Credit
Union failed to file a proof of claimin this case by the bar
date, and the debtor did not file a claimon its behalf.
According to the claimfiled by the holder of his home nortgage,
he is current with that
obl i gation

CONCLUSIONS OF LAW

The I RS contends that the filing of this proposed
Chapter 13 plan by this debtor is a continuing effort by the
debtor to thwart the tax laws of the United States. The I RS,
therefore, objects to the court confirm ng the Chapter 13 plan on
t he grounds that the plan was not proposed in good faith.?

Al t hough a conprehensive definition of good faith is not
practical, the basic inquiry in a good faith anal ysis should be
whet her under the circunstances of the case there has been an

abuse of the provisions, purpose, and spirit of Chapter 13 in the

The relevant confirmation criteria set forth in 11 U S. C
8§1325(a)(3) provides in part:
(a) [T]he court shall confirma plan if - -
(3) the plan has been proposed in good faith
and not by any neans forbidden by | aw.



proposed plan. Kitchens v. CGeorgia Railroad Bank and Trust Co.,

702 F.2d 885 (11th Cir. 1983).%2 The court in Kitchens set out a
non- exhaustive list of thirteen (13) factors to be considered in
a good faith anal ysis:

The anount of the debtor's income fromall sources;

The living expenses of the debtor and his dependents;
The anmount of attorneys fees;

wnN e

4, The probabl e or expected duration of the debtor's Chapter 13
pl an;

5. The notivations of the debtor and his sincerity in seeking
relief under the provisions of Chapter 13;

6. The debtor's degree of effort;

7. The debtor's ability to earn and the |ikelihood of
fluctuation in his earnings;

8. Speci al circunstances such as inordi nate nedi cal expenses;

9. The frequency with which the debtor has sought relief under
t he Bankruptcy Reform Act and its predecessor;

10. The circunmstances under which the debtor has contracted his
debts and his denonstrated bona fides, or lack of sane, in dealing
with his creditors;

11. The burden which the plan's adm nistration woul d place upon
t he trustee;

12. The substantiality of repaynent; and

13. The potential nondischargeability of debt in a Chapter 7
proceedi ng.

Kitchens v. CGeorgia Railroad Bank & Trust Conpany, 702 F.2d 885,

888 (11th Gir. 1983).

’The debtor wurges this court to reject the "totality

of circunstances” test set forth in Kitchens in favor of the"
di sposabl e i ncome" test espoused by other <circuits. See,

e.g., In re: Lemaire, 883 F.2d 1373 (8th Cr. 1989). However,
the "totality of circunmstances" test set forth in Kitchens
remains the lawin this circuit. See, e.qg., Inre: Saylors, 869

F.2d 1434 (11th Gr. 1989) (applying the Kitchens analysis to
determ ne that a Chapter 13 plan had been filed in good faith).



The application of the follow ng Kitchens criteria to
the facts of this case reveal that this plan fails to
neet! the confirmation criteria of good faith:

1. The notivations of the debtor and his sincerity in

seeking relief under the provisions of Chapter 13.

The debtor maintains that the proposed plan was filed
with the spirit and purpose of Chapter 13 in mnd - - to provide
himw th an opportunity to pay the IRS the taxes he owes and give
hima nmuch needed fresh start. The debtor nmintains he is no
| onger affiliated with any "tax protester” organization and views
hi nsel f as an individual responsible for paying incone taxes.
However, the debtor's actions do not indicate that the debtor has
made such sweepi ng changes in his attitudes and beliefs. The

debtor filed

false tax withholding certificates with his enployer as late as
February, 1989. The debtor anended the February, 1989 certificate
in March, 1989, to show ten (10) exenptions for dependents and

ot her allowances after being notified by his enployer's attorneys
that upon the filing of any w thholding certificate indicating
that an enpl oyee was exenpt from wi t hhol di ngs, by |aw, the

enpl oyer was required to forward the certificate to the Georgia
State Departnent of Revenue. The debtor in an appeal to the Court

of Appeals for the Eleventh Circuit froma decision of the United



States Tax Court maintained that the assessing of federal inconme
tax against himviolated his constitutional rights until the
appeal was disnissed as frivol ous on August 9, 1989, sone six (6)
months after filing this proceeding.

This court finds that the debtor's proposed Chapter 13
plan was filed to stop the accrual of interest and penalties
al l owed under the tax laws of the United States and to thwart the
IRS's legitimate collection efforts. The Chapter 13 plan was
proposed to prevent the collection of penalties and interest
al l oned when a taxpayer files false or fraudulent returns or files
no return. The only delinquent debt shown in the debtor's
petition and schedules is the debt owed the IRS. The debtor has
listed only one unsecured creditor in his petition and schedul es
and is current on his honme nortgage. The debtor filed this
Chapter 13 proceeding to frustrate, hinder or delay the collection
efforts of the IRS. The debtor is attenpting to avoid a | egal

obl i gation through the use of the

bankruptcy | aws. The debtor does not seek a fresh start. To the
contrary this proceeding is nothing nore than his | atest maneuver
in his ongoing dispute with the IRS

2. The circunstances under which the debtor has

contracted his debts and his denponstrated bona fides or |ack of

sane__in dealing with his creditors.




The only substantial obligation owed by the debtor is
for taxes, interest, and penalties owed to the IRS because of
the debtor's failure to file tax returns or have taxes w thheld
fromhis salary. The debtor pursued a frivolous | awsuit agai nst
the IRS and filed fraudul ent withholding certificates with his
enpl oyer. "In essence, the debtor willfully failed to report any
tax liabilities, purposefully prevented the collection of any
taxes by the Internal Revenue Service, and ultimately filed a
Chapter 13 petition in an attenpt to have those unreported, unpaid

liabilities discharged.” Hazel v. Internal Revenue Service, 95

B.R 481 (E.D. Mch. 1988). "The failure to file federal tax
returns, when coupled with the filing of false W4 forns, has
been held to constitute fraud. (citations omtted)" In re:

Hazel, 68 B.R 287 (Bankr. E.D. Mch. 1986), aff'd, Hazel v.

| nt ernal Revenue Service, supra. The debtor has denonstrated bad

faith in his dealings with the IRS and owes the taxes, penalties
and interest to the I RS because of his fraudul ent conduct.
"[ W henever a Chapter 13 petition appears to be tainted

with a questionable purpose, it is incunbent upon the bankruptcy

courts to exam ne and question the debtor's notives. |If the court
di scovers unm stakable manifestations of bad faith
confirmation nmust be denied. . . The cor nerstone of the

bankruptcy courts has al ways been the doing of equity. The



protection and forgiveness inherit in the bankruptcy |laws surely
requi re~ conduct consistent wth the concepts of basic honesty.
Good faith or basic honesty is the very antithesis of attenpting
to circunvent a |l egal obligation through a technicality of the

I aw. " In re: Waldron, 785 F.2d 936, 941 (11th Cr. 1986). This

debtor lacks this vital elenent, basic honesty. This debtor's
Chapter 13 plan cannot be confirmed. "To do so would | end

assi stance to those who seek to avoid the paynent of taxes.
This court <cannot wuse its constitutionally given authority
to frustrate Congress, the Constitution itself, and the | aws of

the United States." |In re: Hazel, supra. I n additi on, when bad

faith is evident, and the debtor lacks a commtnent to the
rehabilitative intent of Chapter 13, and it is apparent to the
court that the debtor's filing is an abuse of the bankruptcy
process, dism ssal of the debtor's case is appropriate. See, 11
U. S.C. 8105.

It is therefore ORDERED that confirmation of the

debtor's plan is denied, and the Chapter 13 case is dism ssed.

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia

this 30th day of January, 1990.



